Michelle Harmon’s guide for appropriate use of digital content for instruction
IN GENERAL
· Keep up on current copyright and fair use laws

· Continually balance the use of material I want to use on-line by asking this question:  Do the socially beneficial results of the use outweigh the exclusive rights of the copyright holder?

· As an educator, Fair Use is my friend (that means that I need to know which situations I can use material in my digital classroom without permission and/or payment and vise versa).

PROCESS
1. Determine if the material is indeed copyrighted.  If it’s unclear, the safest course is always to get permission from the copyright owner before using copyrighted material.  U.S. copyright law applies equally to digital and non-digital work

a. Is the material in the public domain (i.e., unrestricted copying without permission)?
i. Has the copyright expired?
ii. Was the work created too early to have copyright protection?
iii. Was the work created by the federal government?
iv. Was the work donated to the public by authors/artists?
b. To check a copyright, have
i. Title

ii. Author

iii. Date, edition

iv. Portion of work that will be used

v. ISBN, ISSN, or LCCN

2. If it is copyrighted, next determine if using it falls under “fair use.”
a. The key is to make sure I’m not doing harm to the copyright holder and that I’m helping kids learn, that I’m being a responsible person.  Ask the following to figure out if my use is protected. 

i. What will I be using the material for?

1. Fair use protects the following purposes: criticism, comment, news reporting, teaching, scholarship, and research

ii. What was the work intended for (e.g., material commercially intended for schools should be purchased)

iii. What amount of the material am I using?

iv. What effect will my using the material have on the copyright holder? (Is there any diminishing commercial value on the work I using?)
b. If I’m ever unsure, there are tools, such as the Fair Use Evaluator on librarycopyright.net/fairuse/

3. Determine if the materials qualify under performance and display exemptions for in-class presentations or under the TEACH Act for digital transmissions (the purpose of the 2002 Technology Education and Copyright Harmonization Act was to address the needs of distance learners with those of traditional classroom students).  
a. Upload the same things already allowed in traditional classroom as long as

i. the course being taught is affiliated with an accredited non-profit school

ii. the material is legally acquired
iii. the material is going to be used in class

iv. the material isn’t available forever

v. the material isn’t something a student would normally buy (e.g., a textbook)

vi. the school has a copyright policy and is teaching the policy

b. Use “reasonable and limited portions” of works and displays comparable to that which might be used in a live classroom session.

c. Take reasonable measures to limit the value of downloaded copies, such as watermarking, removing print capabilities, preventing copying and pasting, and using low quality or low resolution images that wouldn’t look good in print.

d. Post a policy, Northwestern University’s: “Some of the materials on this site are subject to copyright and may NOT be distributed beyond members enrolled in classes served by this course management system. Students' use of these materials is limited to the term in which a course is taught.”
4. If none of the criteria are met, 

a. “fair use”

b. performance and display exemptions

c. TEACH Act

get permission from the copyright holder to use the material, which might involve time and/or money.
5.  Even if it is legally correct to use the material, as if it is appropriate.  Legally correct is not synonymous with appropriate for the classroom.
RULES OF THUMB

If I don’t want or can’t get permission, adhere to the following suggestions
1. Video (10% or 3 minutes, whichever is less)

2. Music (10% or 30 seconds, whichever is less)

3. Text (10% or 1,000 words, whichever is less; example: 3 poems of same author or 5 poems of different authors)

4. Graphics

5. Illustrations and photographs (5 images per photographer or artist or not more than 10-15% from an entire work, whichever is less)

6. Digital Software (database, for example,10% of 2,500 field entries)

7. If students use “fair use” of copyrighted material in a project developed for class, they are allowed to keep the project for life (without getting permission)

8. If I, as a teacher, develop materials using copyrighted material for the classroom, I can keep what I produced using the material for two years, or longer if I get permission.

9. Consider using Creative Commons, freeplaymusic.com, and other allowable sources for digital content
